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FOREWORD

Coastal lands, being relatively unique, are the subject of
increasing interest and concern.

An awareness of the importance

of such lands is not new to the Commonwealth of Virginia.

Histor-

ically, the Commonwealth has long recognized the unique value of
these lands and has sought to preserve certain coastal lands for
the benefit of the citizens of the state.

It was in response

to the possiblility of state ownership of such lands that this
report was initiated.
Of particular importance in understanding the conclusion
drawn in the text are illustrations and photographs contained
in a packet at the back of this report.

The illustration in

the packet and referred to in the text are in the form of
transparencies which may be superimposed one upon another according to marks of latitut e and longitud e.

In conjunction with

the text, overlaying these transparencie s and examining the
series of photographs sequentia lly will better enable one to
appreciate the formation of these lands and the conclusions
drawn in relation thereto.
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INTRODUCTION

This study of the ownership of Adams Island was commenced by
the Virginia Institute of Marine Scienc e pursuant to a directive
expressed in Senate Joint Resolution No. 57 (See Appendix A).

The

resolution best summarizes the reason for the study in that
" . .. there is an island commonly known as Adams Island, located in
Northampton County, directJ y east of lands known as the Isaacs or
William Knight Shoals a nd near Fisherman's Island and ... the United
States Department of Interior, Fish anrl Wildlife Service has
expressed interest in acqui ring Adams I s land for use as a wildlife
refuge and in that connection has inqui re d regarding any legal
int e rest or title the Commonwealth may have in the island; and
wher eas there is reason to believe the C<1mmonwealth may have a
legitimate basis for claiming title anrl ownership of Adams Island;
and ... the determination regarding the Commonwealth's interest, if
any, in Adams Island is prer equisite to any negotiations with the
United States regarding use of the isl aud for a wildlife refuge ...
the Virginia Institute of Marine Scien ce i s directed to study the
ques tion of ownership of Adams Island iu connection with and as
a part of its current study of common l a nds ... "
In a letter from Howard Larsen, regional dire cto r of the
De partment of the Interior Fish and Wildlife Service, to Andrew
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P. Miller, Attorney General of Virginia, received October 3, 1975,
Mr. Larsen notified the Attorney General that " ... Mr. Thomas Watkins,
representing the interest of George W. Martin" wished to sell an undivided half-interest in Adams Island.

Mr. Larsen desired to know if the

Commonwealth claimed any interest in the island.

Mr. Watkins subsequently indica ted that he entered into a contract
with George W. Martin by which Mr. Watkins would, for his efforts on
Mr. Martin's behalf, receive a percentage of the sale price of Mr.
Martin's interest in Adams Island.

Mr. Watkins obtained a 20 year

lease on Adams Island in 1969.
A Decree of Sale entered September 29, 1975 by the Circui t Court
for the County of Northampton ordered Special Commissioners to sell
certain lands known as the Isaacs (William Knight Shoals) and divide the
proceeds of sale among the heirs of the former owners of the Isaacs.
Evidence based on the best available charts and maps indicat es Adams
Isl and was once separated from the Isaacs but has, at some point in time,
merged with it.

The Decree of Sale, however, provides that what is known

as Adams Island be sold as a part of the Isaacs.
In summary, this report was commenced in the context of:
1.

The Circuit Court for the County of Northampton ·
determining by decree of sale that Adams Island no longer
existed as a parcel of land separately owned and distinct
from the Isaacs.

2.

George W. Martin, Jr. claiming Adams Island does exist
and that he owns an undivided one-half interest in the island.

2

3.

The islands,shoals, and sandbars in this area undergoing (and
having undergone) a continuous process of formation, accretion,
erosion, submergence, reformation and migration leading to
confusion over ownership among federal, state, and private
interests.

It is in the hopes of clarifying these matters that this report is
submitted.
HISTORY
I

The earliest documentary evidence of Adams Island that has been
discovered is a 1914 survey.

On

December 30 of that year an island was

surveyed by G. H. Badger, County Surveyor for Northampton County on behalf
of George O. Smith and George- F. Adams.

1

The island surveyed was called

Adams Island and was found to consist of 29 3/4 acres.

It was located

East of the Isaacs (also calle d the William Knight Shoals) bounded as
foll ows:
"North by High Wa t er of Smith's I s land Inlet and a
small inlet betwe en said land and the Isaacs, East by
Smith's Island Inlet and Chesa peake Bay, South by High
Water of Chesapeake Bay, West by High Water of Chesapeake Bay. 11 2
Adams Island was granted by the Commonwealth to George O. Smith
and George F. Adams jointly on Septemb e r 24, 1915. 3

It is known that

George F. Adams retired from his positiu~ a s manager of the Hotel
Chamberlin, Fort Monroe, Virginia in 1920 and died in New York City
in 1938 . 4

In Virginia the r e is no ri[,l. t of survivorship of an interest

in a joint tenancy 5 which become s in Eff e ct, a tenancy in common.

3
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Therefore, Adams' undivided 1 / 2 interest passed to his heirs upon his
death.

Although the existence of several heirs is known, they have

not been located.
George H. Smith, executor under the will of George O. Smith,
the grantee of the other undivided 1/ 2 interest in Adams Island, conveyed on September 15, 1951, George O. Smith's interest to Mabel Pruitt
Adams.

The description of Adams Island in this conveyance had not

changed from the description in the 1915 Grant. 7
On April 19, 1954, Mabel Pruitt Adams conveyed by general warranty
deed her undivided 1 / 2 interest to George W. Martin, Jr.

8

It is George

W. Martin, Jr. that presently claims an undivided 1/2 interest in Adams
Island.
On October 20, 1969, G. W. Martin, Jr. and his wife leased their
interest in Adams Island to Thomas L. Watkins.

9

In this conveyance,

Adams Island is no longer described as 29 3/4 acre s in size, but rather
consisting of about 600 acres.
" ... being all of sa i d island owned or possessed by said
George W. Martin, Jr., or which may be owned or possessed
by said lessors, their heirs or assigns within the next
20 years, whether acquired by purchase, accretion, or in
any other manner from the 1st day of October 1969, for the
term of 20 years."
The lease agreement also states that, "As a matter of
information said island was once a separate island but
is now joined to Fisherman's Island."
II

As a result of a suit for partition of William Knight Shoals (or
the Isaacs as it also became known), the history of Ade.ms Island became
inextricably intertwined with that of William Knight Shoals.

4

I

By a grant from the Commonwealth dat ed April 1, 1867, Francis G.
Pierpointe, Governor of Virginia, granted to Will iam H. Parker a certain
parcel of land at that time containing 244 acres . known as William Knight
Shoals.

10

One-half of this interest was conveyed by William H. Parker

and his wife to Governor Henry A. Wise in 1872.
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It appears that both

Parker and Wise died seized of their undivided 1 /2 interests in William
Knight Shoals.
On July 2, 1974, the seventy Parker heirs filed a suit in chancery
in the Circuit Court for t\-.e County o f Northampton, naming the f ifteen
Wise heirs and all other interested persons as respondents.

The suit

is for partition of the Isaacs and states "that by reason of the number of
owners and varying interests, and the nature of the lands here involved,"
the property cannot be divided in kind and a public or private sale is
requested.

The description of the Isaacs (William Knight Shoals) in the

Bill places the Isaacs "between Fisherman's Island and Adams Island."
" ... containing by original survey 244 acres, more or less,
but by virtue of accretions thereto containing a substantially
great e r acreage, said r eal estate lying near the southern end
of Northampton County, Virginia, between Fisherman's Island
and Adams Island . The real estate herein described being
adjacent to and separat e d by a tidal creek on the West and
South from Linen Bar on Fisherman's Island and also being
adjacent to and separated by the same tidal creek on the
South and East from Adams IR_!_and . " (emphasis supplied)
C. A. Turner, Jr., Esq. was appointed Commi ss ioner in Chancery to
hear the case.

The Eastville engineering firm of Werden and Chubb gave

evidence in the partition suite and submitted certain maps and surveys.
It is their belief, a dopt ed by Mr. Tur ner , that the Adams Island granted
to George H. Smith and George 0. Adams has disappeared. 12

5

They believe

I

that the land presently called Adams Island is an accretion to William
Knight Shoals rather than part of the Adams Island granted in 1915.

This

position was adopted in the Commissioner's Report, filed July 24, 1975 .
On September 29, 1975, George W. Martin, Jr. and Thomas L. Watkins
petitioned through Mr. Watkins' attorney, T. David Thelen of Eggleston
and Thelen, Lovingston, Virginia, to intervene in the Parker-Wise heirs
partition suit.

They requested " ... leave to s ubmit evidence to prove

the extent and boundaries of their interest in Adams Island; that a
Declaratory Judgment issue fro m (the Circ uit Court for the County of
Northampton) ruling that Adams Island is a tract of land separate and
distinct from William Knight Shoals and the Isaacs . .. "

Also on September

29, 1975 the Northampton Circuit Court, adopting the Report of the
Commissioner in Chancery, issued a Decree of Sale of the William Knight
Shoals, embracing Adams Island in its description of th e area.
On

Thursday, January 15, 1976, th e Circuit Court of the County of

Northampton issued a Decree Denying Leave to Intervene. 13

As a result

of this ruling, G. W. Martin and Thomas Watkin s are, at this writing,
proceeding to institute a s uit to establish boundaries pursuant to
a directive by the Circuit Court of the County of Northampton in the
Decree Denying Leave to Intervene in which the court stated" ... the
Petition to Intervene offered for fil ing calls into question the boundary
betwee n Adams Island and Willi.am Knight Shoals, the proper proceeding to
ad judicate the rights of the pet itioners being a Petition to Determine
Boundaries and not a Motion to Intervene in the instant case.n
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PHYSICAL HISTORY
A dete rmination of th e ownersh i p of Adams I s l and will be arrived
a t to a large extent through a n in t e rpre t a tion of it s ge olog ic deve l opment.
There fore, it is necessary to dis cus s th e physical history of Adams Island.
The land which is presently identified as Adams Island forms th e
ea stern pa rt of Fishe rman's Island, which lie s south of Cap e Charles at the
ve ry southern end of t he Eastern Shore.

Fisherman's Inle t s e parates

t he i s land from the mainland, and Smith Island Inlet lies be tween
Fisherma n's I s land and Smith Is l a nd t o the north ea s t.
Wha t i s gene r a lly known t oday as Fish e rman' s Isla nd i s t he desc enda nt
o f s eve r al sma ller i s l and s , such as the Isaacs a nd Ada ms I s l a nd , which ha ve
me r ged ove r the ye ars.
Fi s herma n 's Isla nd as i t exi s t s to day i s generall y rec t a ngular in
s ha p,e with its lon ges t dime ns i on l ying i n a n east-wes t di re c tion.

I t has

a maximum l eng th of 2.13 miles, but it averages about 1 .9 mi l es i n length.
Fisherma n' s Island is almost a mile wide except at its eastern and western
ends wher e beach de po s its increase the width somewhat.
Illu stration No . 1 represents Fi sherman's I s l an d a nd t he Isaacs (a l so
known as Will iam Kn i ght Shoals) as they exis t e d in 1869. l4

Note tha t

they are quite separ a t e and tha t there exi sts no Adams Is l a n d.

It is

appropriate to point out at t his time that the fi r st evidence of Adams
I sland was a 1914 survey by the County Surveyor for Nor t hampton County on
behalf of George 0. Smith and George F . Adams.

The particular location

of the Isaacs as indicated by l ongitud e and latitude is import ant because
throughout more than a cent u ry of geo l ogical changes the lan d mass which
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is prese ntly identified as the Isaacs remained basic a lly i n th e same
position from 1869 to the present although cha.nges in sha pe a nd orie ntation
have occurred .

By 1888 (Illustration No. 2) the Isaacs had divided into two separate
islands although retaining the east-west, north-south right angle shape.
Fisherman's Island had grown considerably to the south-east.
Illustration No. 3 represents the Isaacs and Fisherman's Island
as they existed in 1910-11.

The location of Adams Island as it was s ur-

ve ye d in 1914 has been s up erimpo sed on t hi s 1910-11 chart.

In this illustrat j

there is an indication of th e re c urrent shap es of the various island s which
have formed in this location south-e ast of Fisherma n' s Isla nd.

Adams Island,

in s ha pe if not location, was not unlik e th e s outhe rn ea s t-west l eg of th e
1869 Isa a c s or the long ea s t-wes t i s l and of th e 1888 Isaacs.

Thi s shape

a nd f ormat ion ha ve recur red s inc e that t ime and co ntinue t o the pr esent.
Note a l so i n I llus t ration No. 3 that t he Isaacs ha d de ve l oped s ome ma rsh
gr as s a nd had move d c lo ser t o Fisherman's I s l an d whi ch ha d a salt marsh,
a wa t e r t ank a nd a quara ntine s t at i on .
A 1 917 Army Corp s o f £ng ineers ma p ( Il l us t ra t ion No . 4) indi cat e s the
no r t her l y migrat i on s hif t of Adams I s l a nd f ro m its 1914 po sition a nd th e
orient a tion o f a portion of t he isl and along a nor th-so uth ax i s .

I n s ha pe

Adams Island in 1917 c l ose l y r esemble d t he Isaacs of 1888 exce p t th a t a
narro w c ha nne l se pa r a t ed the 1888 Isaacs into t wo separate Islands.
I n 192 9 the Coas t and Geod etic Su rv e y e stablished a Horizon tal
Control Da t a St ation on Adams Island.

Th (! station consisted of standard

bron ze disks se t i n co ncrete a nd under g r ound , a b lock of concrete conta i nin g a gl ass bo ttl e.

Adams I sland

i.1
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as described as " a narrow is l a nd

just SE of Fisherman's and Isaac Islands.

The station is on the most southern

portion and on the first prominent grassy knoll."
In 1934 the Coast and Geodet i c Survey, retur ning to the location of
the station established in 1929 reported as follows:
"No trace of station or reference mark could be found.
This island was completely submerged in the storm of
August 1933, and badly washed. The indefinite description for the station made it impossible to ascertain its
exact location. The marks were probably washed out in
August 1933, but may be covered by shifting sand."
By 1938 the size, sh ape , and loca ti on of Adams Island had changed
dramatically.

Adams Island ·had shifted to the north, and its length lay

in a north-south direction.

(See Illustration No. 5).

The highland

we st-central portion of the island which appears in the illustration with
marsh grass on it has remained a constant feature of the island's topography
to this day.

The long sandy qutline, which e x tended for approximately

1.5 miles to the north and south of the grassy knoll is important for its
shape.

Note the recurring bow-like tr end of the sand and the large sandy

ext e ns ion to the north which reache d latitude 37°06!

This r e curring shape

has rem~ined the general configur a tion of the ea s t shor e of Fisherman's
Island s ince that time, and plays a significant rol e in the manner of
ac c retion to the island in lat e r years .

Note also in Illus tration No. 5

th e diminished size of the Isaacs in 1938 , although th e ge neral location
has not changed since 1869.
By 1949 the Isaacs and Adams I s la nds had shifte d to the locations
in whi ch they are today.

Illus tration No . 5 r e prese nt s topog r aphically

th e prototyped Fisherman's Isla nd.

So~e of the wat er cha nne l s whic h

e x i s t e d in 1949 have not disappeare d.

For e xample, t he cha nne l which forms

the west and north boundaries of the I s aacs, separating the Isaac s from

9
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Fisherman's Island proper today is the same channel whic h Illustration No . 6
represents as having existed in 1949.

In all succeeding illustrations, the

channel angling to the south-west continues to form the west and north
boundaries of the Isaacs.
However, the dominant feature which existed in 1949 for purposes
of this report was the long, narrow, hooked sand spit which extended to the
north-east from the area just south of Adams Island.
for almost 1.5 miles.

The sand spit extended

The formation of such a spit, as will be seen, has

been the product of a repetitive process in the accretion of land to the
east shore of Fisherman's Island.

By 1962, (Illustration No. 7) the sand

spit had shifted westward until it angled north- west.

Photographs of the

area in the years between 1949 and 1962 indicate an active process of shoal
formation off the east shore of Fisherman's Island.
The hydrodynamic process operative in t he area result in the offshore
formation of shoals in a series of concentric bars which, as they become
emergent above low water, migrate toward the island and become welded
to the southern shore of the island f o rming a sand spit.

As each sand

spit is reshaped by the waves and currents, it i s driven inshore extending
the southern beach and gradua lly moving westward to be replaced by another
spit formed by the same pr ocess.
Through this repetitive process of accretion, emergence a nd migration,
these bars or shoals forme d a new spi t extending in a north-east direc tion
by 1974 (Illustration No. 8) .

The sand spit which existed in 1962 migrated

to the west de positing some of it s mate r i a l along the sand beach nex t to
the inl and marsh and losing the remaind er of its material to the hydrodynamic processes present in the area.
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As a result of Fisherman's Island being the recipient of the
southerly transport of sediment along the barrier islands and subject
to the described processes, the island as a whole is increasing in size.
Recent flights over Fisherman's Island by VIMS personne l confirm that
the eastern shore of Fisherman's Island continues to build in the manner
described.
made.

Two observations of particular importance have, however, been

They are the following:
1.

The sand shoals moving across Smith Island Inlet
to form the next spit on the eastern shore of Fisherman's
Island are emergent and discrete

at mean low water.

(See Photograph Nos. 2, 3, 4, taken 9 August 1976 at
mean low water.)
2.

The shoals, however, are not e mergent at mean high water.
(See Photographs No. 5 and 6 taken from VIMS aircraft on
30 August at Spring High Water.

On that date Spring

High Water was only 0.6 feet higher than mean high water
yet there was no evidence of break-water or shoals near the
surface.)
Any attempt to resolv e the ownership of the islands of the Fjsherman's
Island complex must integrate the history and physical processes associated
with these islands with the current status of law in Virginia relating to
accretion and island formation.

11

LEGAL ASPECTS
In the course of this study s evera l ma jor qu e s tions r e l evant t o
the ownership of Adams Isla nd pr e sented th ems elves.

First , wa s th e

original grant to Adams Island valid either in part or in toto?

Has

th e original Adams Island disapp eared or migrated t o a new location?
If the orig inal island has disappeared, who owns l a nd now known as
Adams Island?

Who owns the shoals and bars which ar e submer g ed at

high water but eme rge as island s a t low water?

Who owns suc h shoa ls

a nd bars emergent only at l ow wa t er when the y migra te and me r ge with
othe r parc els of land to ultima tely form long s pit s or r id ges a bove
high water?

And finally, a re ther e parcel s of l a nd i n t he Fishe rma n 's

I sland complex othe r tha n Adams I s l a nd which may be owned by the
Commonwealth?
To the ex tent ans we rs t o t hese questions ex i st , t hey are to be
fo und in an under stand ing of the history and formation of the Fisherman' s
I s land compl ex a nd c u rren t Virginia law re l ating to these fac t ors .

I
Va l idity of Gran t
The fir s t i ssu e t o con s id er is t he va l i d ity of the or i gina l grant
of Adams I s l a nd .

At common l a w as a gener al rule private ownership

s t opped a t t he high wate r ma r k .

Sub j ec t to certain public rights the

sovereign he ld ti t l e to l a nd between the high and low water mark .

(At

co1mnon l aw title t o subaqueous land was also vested in the sovereign)
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Such was the general rule of law in Virginia until 1819 when the
General Assembly passed an act enabling owners whose land ran to the
high water mark to extend their ownership over contiguous lands to
the low water mark except where such extension would infringe upon
common lands.

Any such act in derogation of common law would be

subject to strict interpretation.
From 1780 to the present the General Assembly has given expression
to a policy of protecting certain special lands under state ownership.
The current expression of this policy is fo und in section 62.1-1
which was originally enacted in its present form in 1873.

Section 62.1-1

says "the shore of the sea within the jurisdiction of this Commonwealth,
and not conveyed by special grant or compact according to law, shall
continue and remain the property of the Commonwealth of Virginia, and
may be used as a common by all the people of th e state for the purpos e
of fishing and fowling, a nd of taking and catching oyste r s a nd other
shellfish, subject to . •. any futur e l aws t hat ma y be pa ssed by the
General Assembly."

It would a ppear that this 1873 act would have pre-

clud ed the grant of the origina l Adams I s land a t l east as f a r as the area
f r om hi gh wat e r to low wat e r wa s concerned s i nce the " s ho re of sea"
ref er s at a minimum to the area between the h igh wa t e r and low wat e r
marks.

In a ddition to ma nda ting that t he s hores not conv eyed by

specia l grant or compac t a ccor ding to l aw of t he sea s ha l l continu e
a nd r ema in the pr opert y of the Commonweal t h, th e a c t of 187 3 also
sta t e s that s uch land may be u sed a s a common .

/

lJ

In or de r to giv e

meaning to the words "conveyed by special grant or compact", it would
appear reasonable to assume something other than the ordinary grant
procedure (such as an act of the General Assembly) must be fo llowed
in order to grant such land.
Adams Island.

Such was not the case in the grant of

A grant was obtained through normal procedures.

Howev er,

it may be significant to note that the grant and the survey only refer
to land down to the high water mark.

It may have been assumed the grant

ran to the low water mark or this may have been a recognition of state
ownersh ip of the shores of the sea under the 1873 act.
Even if it could be argued the original grant was invalid in
toto, suc h an argument is probably rendered moot by the passage of
remedial or curative statutes in 1932 and 1966 which validate prior
invalid grants of shores of the sea ( §41.1-3 and §41.1-6 of the Code
of Virginia).
An argument may exist that the original grant in recognition of
the 1873 act was valid only down to high water mark as set out in the
survey and grant.

Such an argum ent would make the state the owner of

the land between the high water and low water marks and any accretions
thereto.

(This would be an alternative ground on which the state could

claim ownership of any spits, shoals or bars which merge with Adams
Island.)
Absent what a ppear s to be a rather unlikely challenge based on the
public trust theory it seems likely that the original grant is valid
at least down to the high water mark.

The act of 1873 taken with the

wording of the s urvey and the grant would be the basis of a strong
a rgument against any assumption that th e original grant ran to the
low water mark.

II

Continuity and Ownership of Adams Island
The second question to be addressed is th e present ownership of
what is now known as Adams Island.

Evidence indicates and the opinion

of experts is that more probably than not the original Adams I s land
migrated to its present position.

Title under such circumstances

would r es t with the successor s in interest of the original grantees.
This is contrary to the holding of the Circuit Court of Northampton
County in the partition s i t over the Isaacs by the Parker heirs against
the Wise heirs.

Evidenc e admitted in that suit led the Commissioner

i n Chanc ery to report that Adams I sland no longer exi s t ed and that
"William Knight Shoals ha s grown from an orig inal grant of 244 acres,
t o a present size of 483 ac res. "
The c ourt d e nied G. W. Martin, J r., who claimed Adams Island as
a successor in interest to the origina l grantees, leave to intervene
on January 15, 1976 , saying that t he a ppropriate proced u re was to fi l e
a s uit to establish bound aries.

As a result of this denial, ev id ence

t ending to prove the migration of Adams Island was excluded from the
partition suit (An a nal ysis of Illustrations Nos. 3, 4, 5, and 8 tend
to prove the migration.

For futher support ing material refer to the

Physical History sec tion of this report . )
If, cont rary to the c la im of Georg e W. Martin, Jr., the original
Adams Island did disapp ear fo rever below low water and a n ew island
arose above high water in a diff erent l o,:a tion a nd then later merged
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with the Isaacs, who would own such parcel of land?

If the original

Adams Island disappeared, evidence exists showing that what would be
c onsidered a new island arose above high water and late°r merged with
the Isaacs.

Such land now called Adams Island would be owned by the

Conunonwealth of Virginia not the owners of the Isaacs and would not be
subject to sale as a result of the partition suit.

III

Ownership of Spits , -~ ~~als and Bars Associated with Adams Island
In the relatively rar e situation where a shoal or bar forms an
island emergent above low water but submerged at high water, who owns
such a formation?

And, if such a shoal or bar formed above low water

migrates and joins with the land of a private citizen to ultimately form
a large accreting sand spit or beach process above high water, who owns
such a formation?
As previously stated, at common l a w private ownership stopped as
a general rule at the high water mark.

The sovereign owned the sub-

aqueous bottoms and the lands between the high water and low water
marks.

Such was and is with one exception the rule of l aw in Virginia

today .

That exception was the passage by the General Assembly of the

Act of 1819 which extend ed the ownership of riparian owners be yond the
high wat e r mark to include contiguous int e rtid a l ar eas down to th e low
wat e r ma rk.

Lands used as conunons were no t s ubj ec t to c laim und e r the

Act.
Being in derogation of a we ll accepted r ul e of common l aw (the
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majority of states have retained the traditional common law rule of
ownership to the high water mark) such an act is subject to strict
interpretation and limited in its application.

This act is the only

deviation t o t he original common law rule of sovereign ownership
between the high and low water marks and applies only to land having
adjacent and contiguous intertidal areas subject to claim under the
act.

All other ungranted islands now existing or to be formed above

low water would remain in sovereign ownership as at common law.

In

1873 the General Assembl y ~assed an act which buttressed this traditional
common law rule.

The Act of 1873 which is now section 62 .1-1 of th e

Code of Virginia states that "the shore of the sea within the jur isdiction of this Commonwealth, and not conveyed by special grant or
c ompact according to law shall continue and remain the property of the
Commonwealth . . . and may b e used as a common by all the people."

By

any reasonable definition, s hoals and bars emergent as islands between
low water and high wat er would be considered to be the shores of the
sea and thus the subject of state own e rship under this statute as well
being the subject of state ownership under traditional common law
principles still applicable in Virginia today.
In Virginia owners of shoreland hold titl e to the low water mark~ 5
However this line may c han ge either for the advantage or di sadvantage
of the riparian owner, low water remains t he boundary under the Virginia
statute.

The title of the Commonwealth to subaqueous bottoms likewise

shifts with the shifting sands.

That which i s lost in one place is
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sometimes gained in another. 16

The Act of 1819, which permits private

ownership to the low water mark, was originally enacted in order to
resolve confusion over riparian ownership created by ambiguous wording
in grants.

In the case of emergent shoals, bars, or islands the

traditional common law rule of ownership and the Act of 1873 would
pertain.

The sovereign owns such land as it does the subaqueous bottoms.

Once ownership is vested in the Commonwealth by virtue of common
law and the Act of 1873 this ownership would continue, not disa pp ear,
upon merger of state owned prop erty with privately held land.

Such is

also the case when privately held lands merge under similar c ircumstances.
Many of the questions of law which occur in the instant case wer e
presented recently in the cas e of Lynnha ven Marine Center v . The Common. . . an d Te
h Virginia State Dept. o f H.1g hways. 17
wea 1th o f V1rg1n1a

The cas e

involved a determination of whether a certain 15 acres of land south of
Lynnhav e n Br idge be longed to th e Commonwealth or t o t he complainant.
The s uit was in the natur e of a s uit to c l ear tit le t o pr operty .

The

c omplaina nts based the i r c l a im on two se parat e theories :
1.

Tha t t o Lynn ha ven's predecessor in int e r es t , Arthur J.
Winder prio r to J anua r y 25, 1 957 certain additional
prope rty ha d accre t ed ; a t tac hing t o t he " s t a tion lot"
as a r esult of na tur al f or ces .

2.

Tha t the Vi r g inia St a t e Depar t ment of Highways had
quit c l aimed th e accret ed land.

The Commonwealth c it i ng §62. 1-1 Code of Va. as amended argued tha t
the Commonwea lth is the f ee owner of all ungranted beds of nav i gable
riv e rs, ba ys, s tr eams a nd creeks within its boundaries.
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Mil l er v . Common-

wealth,18 a leading case in which Justice Epes engaged in an extensive
discussion of the history of land ownership in Virginia was cited.

The

Commonwealth then cited cases from other states to state the well settled
law that where title to the bed of a stream rests in the state, islands
forming by accretion to such bed belong to the state even though such
island later connects to the shore. 19

This issue was then joined as

to the signifiance of the term "island" in relation to the law of
accretion.
Essentially, the complainant's co n t e ntion was that where the
offshore land did not rise above mean high water, it was not an
"island"; hence the rule of law preven ting title from passing to
the riparian owner did not apply.

Th e complainants accept ed the rule

stated in Mather, supra, that a basic principle of the law of accretion
is that title to an "island" which ha s b ecome attached to the mainland
does not shift to the riparian mainl and owner.

The complainants dis-

puted, howev er, wheth er the peninsula in question ever qualified as an
"island".

They contended that any shoal which may have existed offshore

was connected to the mainland, forming a peninsula, befor e it had acquired
the dignity of an island .

Th ey argued that an "island" must be a geo-

graphical feature of some so lidity and permanence and that at the very
least the feature must b e a bove mean high wat er.
The Commonwealth's position was that that portion of the pen insula
attribu table to the offshore land which rose above mean low water prior
to connection should r emain the property o f the Commonwealth.

19

The Common-

wea lth argued that it is the "off s hore origin of the c onnecting land
ra ther tha n its elevation above me an high wa t e r prior to connection
which underlies the rul e of Ma ther tha t title t o offshor e l a nds doe s
not s hift when they connec t."

The argument c ontinued tha t s ince it is

the of fshore origin of the land which distinguishe s such land from
shore accr e tion, it would be inequita ble t o permit th e ripa ria n owne r
to acquire title to land which had a ris en of f s hor e abov e mea n low water.
Furthe r points wer e a rgu ed.

The compla inant s, i gnoring tha t the

s over e i gn owned land betwe en th e h igh wa ter and l ow wa t er ma rks at c onunon
l aw, cont end ed that because o f c ommon law, a n ind i vidua l could own a n
is l a nd onl y t o the hi gh water ma rk and no is l and could, t herefore, exis t
unl ess the l a nd was abov e the high water ma rk.
The Commonwealth d i sagreed a r gu ing t ha t by v ir t ue of hav i ng
statuto r ily (§62 .1 -2 ) ex t end ed pr ivate riparian owne r s h ips from mean
high wa t er to mean l ow wat e r t he law of accretion changed.
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"After

the statu t ory c ha nge shore owners gained by accret io n when a dd ed l a nd
rose a bove mea n l ow wa t er, whereas before , t o gain by accret i on on t he
sho r e a dd ed land had t o a r ise above mean h igh water . " 21
Sovereign owner ship based on common law and the Act of 1873 was not
specifica lly argu ed and judgment was even tually entered for the complainant on t he basis of a qu it c l aim deed co nveyed by the Highway Dept. to
Mr . Winder in 1 95 7 , t he cour t n ever decid i ng the point of law present ed
in the briefs.

Th erefore th e qu e stion of owner s hip of land which merges

with another parcel of land, never rising above mean high water in the
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process, remains undecided in Virginia.
Regardless of the decision in the Lynnhaven case, it appears that
a strong argument can be made for state ownershi p of such lands and since
the spit represents the growing or accreting part of the island, the
Commonwealth may desire to institute an action to claim ownership of
the spit.

In the event of such action the Commonwealth would have the

benefit of the Lynnhaven arguments as well as the benef it of the argument
for sovereign ownership based on common l aw and the Act of 1873 presented
in this report .

IV
State Ownership of Lands Other Than Adams Island
Finally, does the re exist any other land in the Fi s herman' s Island
complex over which the Commonwealth may claim ownership?
a nswer to the forgoing que s tion is "yes ".

The brief

The Co1mnonwealth may have a

potential c laim in several parcel s of land north of the Isaacs and west
of Adams Island and, also, par cel s on the south, nor th and northwest sides of
Fisherman's Island. (Illustration No. 9 s hows only the parcel north of
the Isaacs and west of Adams I s land .)
In 1907 the permanent boundary was established be tween Fisherman's
Island a nd the William Knight Shoals by the laying down of numbered pipes
(See Illustration No. 10) by Homer P. Ritter of the United States Coast &
Geodetic Survey.

Ritter had used a boundary line laid down on August 28,

1890 by John S. Wise on th e Coast Chart of Chesapeake Bay No. 131 -sheet 1

in agr e ement with federal officers in order to determine the boundary
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between the Cape Charles Quara ntine Station and the William Knight
Shoals.

A copy of Ritter's survey map was filed as an exhibit in a

civil trespass action brought by the United States against Carman
Skidmore et a l . in the District Court of the United Sta tes for the
Eastern District of Virginia at Norfolk.

On June 18 , 1912 fi nal

judgement was entered for the Unit ed Sta tes and the boundary of
Fisherman's Island was set as Ritter surveyed it.
As Illustration No. 9 represents, this boundary cuts across the
northwe st corner of an i sl~nd lying nort h of the Isaacs and west of
Adams Island.

This island (now connected to the Isaacs by a thin slip

of land at its southern point) as wel l as the two smaller i slands next
to it emerged above high water unconnect ed with either the Isaacs, Adams
Isl and , or Fisherman's Island in the t en years from the late 1930' s t o the
l a t e 1940' s.

(S ee Illustration Nos. 5, 6).

It is well settled that islands arising out of the seabed belong
to the owner of the bed, and where suc h owner is the stat e , the islands
belong t o the s t ate.22

Therefor~ when the island group aros e north of

t he Isaacs, tit le vested in the Common mal th.
In summary, a group of a t lea s t t hr ee islands (S ee Illu s tration No.
9), nort h of the Isaacs, west of Adams Island, and east of Fisherman's

Island has emerged above high water f r om the bed of the bay a nd title
therein should vest in the Commonweal t h .

Other parcel s a pp ear t o be

subj ect to state ownership but t ime cons t raints pr ec lud ed fu rther r esea r c h.
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CONCLUSION
In considering the ownership of Adams Island, or any parcel of
land in the Fisherman's Island group certain facts should be noted.
Fisherman's Island is the only one of the Barrier Islands that is
growing in size.

Moreover there is some reason to believe that it

may, some years hence, grow to connect with Smith Island.

Through

the process of accretion there has come to exist excellent beaches
along the southeastern and southwestern shores.

The part of the island

east of the Fisherman's Isla~d boundary line has been estimated as
having a market value of $210,000.

Much of this value is related to

the growth along the eastern shore evidenced by the recurrent sand spits.23
Within the context of such considerations, the following conclusions
are submitted (See Illustration No. 9):
1.

Due to remedial or curative statutes passed in
1932 and 1966 (sections 41.1-3 and 41.1-6 of the
Code of Virginia) the grant of Adams Island is
valid. It may be only valid, however, to high
water as set out in the original grant and in
accordance with common law and the Act of 1873
mandating that the ungranted shores of the sea
shall continue and remain the property of the
state.

2.

It appears more likely than not that Adams Island
migrated to its present position and, with exception of the area between high water and low
water which may not have been included in the
original grant, it also appears the Commonwealth in all probability has no proprietary
interest in that part of Fisherman's Island
identified as the remnants of the original
Adams Island.
If the original island disappeared, however,
the state would own what is now called Adams
Island.
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3.

In view of sovereign ownership at common l a w
and the Act of 1873, a strong argument exis t for
state ownership of the large sand s pit extending from the eastern shore of t he Fisherman's
Island Complex . Since the spit represents the
growing or accre ting part of the island, the
Commonwealth may desire to institute an action
to claim ownership of the spit. In the event
of such action the Commonwealth would have
the benefit of the arguments mad e in the
Lynnhaven case as well as the factual evidence
and the argument for sovereign ownership bas ed
on common law a nd the Act of 1873 presented in
this report.

4.

A group of three i slands
west of Ad ams I sland a ;.1cl
Island ha s emerged a bove
bed of the bay and title
the Commonwealth.

no th of the Isaacs,
ea st of Fisherman's
high wat er from the
ther e in should be in

It also appears that at l eas t three o ther parcels
of land in the Fisherman's Island Compl ex not
indicat ed in Illustration No . 9 may be owned
by the Commonwealth.
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~·--------Appendix A
SENATE JOINT RESOLUTION NO . 57
Offered February 9, 1976
Directing the Virginia Institute of Marine Science to study the question
of ownership of Adams Island.
WHEREAS, the Virginia Institute of Marine Science is currently
engaged in research relative to the existence and location of coastal
lands known as common lands, which are ungranted lands of the Commonwealth
held in trust for the use and benefit of the people of the Connnonwealth; and
WHEREAS, there is an i Eland commonly known as Adams Island, locat ed in
Northhampton County, directly east of lands known as the Isaacs or William
Knight Shoals and near Fisherman Island; and
WHEREAS, the United Sta t es Department of Int erior, Fish and Wildlife
Servic e has expressed int erest in acquiring Adams Island for use as a
wildlife refuge and in that connection has inqu ir ed regarding any legal
interest or title the Commonwealth may have in the island; and
WHEREAS, there is reason to believe the Commonwealth may have a
legi timat e basis for claiming title and ownership of Adams Island; and
WHEREAS, the de termination regard ing the Commonwealth's interest,
if any, in Adams Island is prerequisite t o any negotiations with the
Uni t ed States regarding use of the island for a wildlife refuge; now,
therefore, be it
RESOLVED, by the Senate, the Hous e of Delegates concurring, That
t he Virginia Institut e of Marine Science is dir ected to study the
question of ownership of Adams Island in connection wi th and as a part
of its current study of common lands in the Commonwea l th and to report its
findings a nd conclusions re l ative there.to, in writing , to the Attorney
General of Vir ginia , not l ater than Novemb er thir ty, nineteen hundr ed seventysix .
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BILL OF SURVEY
~Surveyed December 30, 1914 for George O. Smith \.f'\
& Geo rge F. Adams Twenty Nine and Seventy Five
Hundredths Acres (29 75/ 100 Acres) of Beach Land,
by virtue of an entry made on the 26th day of
November, 1914, under and by virtu e of Land Office
Exchange Treasury Warrant No . 32 , 120 for part of
Exchange Warrant No. 32, 059 , issued to the said
George 0. Smith & George F. Ad :ims on the 2/4 day of
November, 1914, lying in the Cou11ty of Nort hamp ton
East of the Isaacs in Mouth of Chesapeake Bay and ·
bound ed as follows: North by High Water of Smith's
Island Inlet & a small inlet between said land & the
Isaacs, East by Smith's Island Inlet & Chesapeake
Bay, South by High Wat er of Chesapeake Bay, West by
High Water of Chesapeake Bay. Courses & Distances
measur ed around a bove describ ed land and offsets t aken
to High Water Mark. Courses and Dis tances are as follows , to-wit: Beginning at Stob (1) at High Water and
goings. 30°2S'E.3c 261 / 2 to Stob 2 at High Wat er Mark,
thence S. 64°45'E.19c 31 to Stob (3 ) at High Water Mark,
thenc e S. 84° 40'E . 25c 91 to Stob (4) at High Water Mark,
thence N. 74° 20 'E.19c 311 t o Stob (5), t hence N. 48°20 '
E. 14c 291 to Stob (6), thenc e S.52° 40'E.8c 181 to Stob
( 7) , t hence S. 61°20 1 w.19c 41 to Stob (8) at High Water
Mar k, thenc e S. 69°10 1 w.12c 561 to Stob (9), thence N.
89°50' W. 18c 641 to Stob (10), thence N.70°25'W.20c 55t
to St ob (11) a t High Wa t er Mark, thenc e N. 61°30 'W .15
311 to Stob (1 2) at High Water Mark, thence N. 5°20 'E .
3c 6L to Starting Point.
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G. H. BADGER,
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Nor thampton Co .
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INVENTORY OF PHOTOGRAPHS
Fisherman Island
Virginia Institute of Marine Science

Date

Time

1)

May 17, 1938

Unknown

2)

February 17, 1949

Unknown

3)

May 14, 1949

Unknown

4)

November 24, 1952

Unknown

5)

March 10, 1955

6)

November 10, 1959

Unknown

7)

March 24, 1962

11:38

8)

December 2, 1962
(Available,U. Va.)

Unknown

9)

January 30, 1967

10)

February 5, 1967

11)

2:02

1:38 - 1:51

Time of
Low Water

Approximate
Tide

3:16
3:25

1 hour before low tide

4:00
4 :08

1 hour past high tide

5:11
5:35

2 hours before high tide

10:21
12:16

10:23
10:23

July 25, 1971
(Available, VIMS)

3:15

4 :25

12)

October 13, 1971

6:00

9 :47
10:29

Halfway between tides

13)

June 4, 1974

10:39

1:48
1 : 42

Halfway between tides

14)

December 3, 1974

3 :06

4:23
5:10

1 hour before low tide

15)

August 9, 1976
(Available, VIMS)

1:50

1:51

Mean Low Water

August 30, 1976
(Available, VIMS)

12:00

5:21

16)

High Water

All photographs available through U.

s.
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Low Tide
2 hours past low tide
1 hour before low tide

Gtological Survey unless otherwise indicated.

INVENTORY OF CHARTS
Historical

Source

Date
1606

Described by Capt. John Smith
Drawn by William Hale.

Virginia Historical Society
Richmond, Virginia
Facsimile available.

1719

A new map of Virginia and Maryland and
the improved parts of Pennsylvania and
New Jersey.

Virginia State Library
Richmond, Virginia
Facsimile available.

1775

A map of the mo s t inhabited part of
Virginia containing the whol e province
of Maryland with part of Pennsylvania,
New Jersey and North Carolina. Drawn
by Joshua Fry and Peter Jefferson

Virginia State Library
Richmond, Virginia
Facsimile available.

1778

Carte de la Baie de Chesapeake,
A navigation chart.

Virginia State Library
Richmond, Virginia
Facsimile available.

1826

Entered according to Act of Congress,
the 14th day of April, 1826 by John
Tyler, Governor of the Commonwealth
of Virginia.

Virginia State Library
Richmond, Virginia
Facsimile available.

1835-1841

Geological map of Virginia and
West Virginia.

Virginia State Library
Richmond, Virginia
Facsimile ava ilable.

1848

A map of the internal improvements of
Virginia. Prepar ed by C. Crozet,
principal engineer of Virginia under
a resolution of the General Assembly
adopted March 15, 1848.

Virginia State Library
Richmond, Virginia
Facsimile available.

Navigation
1859

Coast Chart 31

The Mariners Museum

1872

Coast Chart 31

The Mariners Museum

18 77

Coast Chart 31

The Mariners Museum

1905

Coast Chart 31

The Mariners Museum
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Source

Date

I

19ll

Coast Chart 31

The Mariners Museum

1930

Coast Chart 1222

The Mariners Museum

1968

Fisherman's Island Quadrangle

U. S. Geological Survey

1972

Coast Chart 78

Virginia Institute of Marine
Science

19 73

Coast Chart 78

Virginia Institute of Marine
Science

I

I

National Ocean Survey
· (formerly
U. S. Coast and Geodetic Survey)
Following is an inventory of the boat sheets used
in research for this report. Boat sheets are the base
bathymetric surveys from which succeeding editions of
the common navigation charts are made and updated from
time to time. Certified stable base copies of these
original surveys may be obtained from the N.O.S.
(National Ocean Survey) of NOAA (National Oce anic and
Atmospheric Administration) in Rockvill e , Maryland.
Stable base copies of the boat sheets listed are on
file at the Virginia Institute of Marine Science,
having been obtained from Rockville.
1852

Stable Base - Cape Charles, Section III
Hydrography - H-345

NOAA

1852

Stable Base - Smith's Island, Cape
Charles and vicinity, T-509

NOAA

1869

U. S. Coast Survey, Hydrography of

NOAA

Magothy Bay, Reg. No. 1013
1888

Stable Base - Little Inlet to Cape
Henry, H-1873

NOAA

1888

Stable Base - Cape Charles and vicinity,
H-18 75

NOAA

1905

Stable Base - Coast and Geodetic Survey,
Chesapeake Bay, Eastern Shore, Cape
Charles and vicinity, No. 2675.

NOAA
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Source

Date
1906

Stable Base - Coast and Geodetic Survey,
Chesapeake Bay, Fisherman's Island, No.
2757

NOAA

1907

Stable Base - Fisherman 's Island (with
numbered iron pipes by Ritter) Reg. No.
275 7a

NOAA

1910-1911

Stable Base - Fisherman's Island to
Ship Shoal Island , Reg. No. 3191

NOAA

1911

Stable Base - Ship Shoal, Smith I s land,
and Fishe rman's Inl e t s, H- 329 5

NOAA

1949

Lower Chesapeake Bay vicin ity of Cape
Charles, Topogr aphic Survey No . 7074a

NOAA

1954

Stable Base - Lower Chesapeake Bay
vicinity of Cape Charles, Hydrographic
Survey No. 8217

NOAA

Private or Non- Governmental Charts
Prepared 1974 by Werden and Chubb Engineers, Eastville, Virginia. Reproduced from information obtained from
survey of the coast of the U. S.
Coast Chart No. 131 published 1863
with hydrography executed between 1852
and 18 70 and from survey of the Isaacs
by E. C. Fitchett in 1866. Admitted
as an exhibit in the partition suit of
t he Parker-Wise heirs filed in Northampton County.

Circ u it Court for the County
of Northampton

Pre pared 1974 by Werden and Chubb,
Engineers, Eastville, Virginia
including G. H. Badger Survey of 1914
of Adams Island

Circuit Cour t of County of
Northampton

1967

By Werden and Chub b , Eastvi lle , Va.
19 74 , admitted into evidence in the
partition suit of the Parker-Wise
heirs.

Circuit Court for the
County of Northampton
Copy - VIMS

1974

By Werden and Chubb, Enginee r s,
Eastville, Va. Map of certain
islands known as Fisherman's I s l an d
and the Isaac s. Admit ted as
evidence in the partition suit
of the Parker-Wise he irs .

Circuit Court for the
County of Northampton

1867

1907

Copy - VIMS

Copy - VIMS

Copy - VIMS

Exhibits
Sourc e

Date
1906

Fisherman's Island and the Isaacs.
Shoreline and mean low wate r line
resurveyed by Homer Ritter June
7-19, 1907,

District Court of the Unit
States for the Eastern
District of Virginia.
Exhibit No. 1 in the Case
of U. S. v. Carmen Skidmo1
et. als. (1912)

Corps of Engineers
191 7

U. S. Engineer Of f ice, Norfolk, Va.
South End - Fisher man' s I s la nJ
Corps of Engi ne ers , U. S. Anny
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Corps of Engineers via
Thomas Watkins
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Photograph No. 1
N

10 November 1959

Fisherman Island and Smith Island Inlet

Photograph No. 2

9 August 1976

Smith Island Inlet at Mean Low Water

Photograph No. 3
9 August 1976
Shoal Development, Smith Island Inlet
(north and east of Photograph No. 2) at
Mean Low Water.

9 August 1976
Photograph No. 4
Island
Inlet
Shoal Development, Smith
(due north of Photograph No. 2 at Mean Low
Water)

Photograph No 5
30 August 1976
Sand spit adjacent to eastern side of
Fisherman Island showing shoals submerged
by Spring High Water.

Photograph No. 6
30 August 1976
Lower portion of sand spit adjacent to
eastern side of Fisherman Island submerged
by Spring High Water. (compare to Photo lt2)
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